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The Legal Basis and Regulation of the Employer’ s
Power to Discipline the Employee
Xie Zengyi

Abstract: Most employers incorporate disciplinary grounds and measures into their internal rules
and regulations. Although the disciplinary power is an inherent power of the employer and is based on
contract, the discipline of employees by employers should be subject to the restriction by law. The
grounds for disciplinary measures should be work — related acts in breach of the duties of the employee.
The law may recognize such disciplinary measures as warning, wages decrease, demotion and discharge,
but not “damages” and “suspension”. The disciplinary system should also follow the principles of
clearness of rules, fairness and reasonableness, due process, etc. In the future revision of labor laws,
China should provide for general rules on discipline and allow the employer to adopt and implement, in
accordance with law, their own detailed rules on grounds for and types of disciplinary measures, which
should however be subject to the review of the labor arbitration authorities and courts.

Keywords: employer; discipline; disciplinary grounds; disciplinary measures

(i T M)

<14 -



& F N 55 sl #1L 2 rY i e A = 5 8000 #50)
— A THEER . B AfREEEH R RS

T

W OB EERRGAERE, AN TR EBELEE L] B EX T E A RS L HE
RAARAL R TR, HAE, LG FZAFRE G AARAL T HAF R A EHREX, =4
REV AL FRIANRBRHLARR, ERXRRBEXGALEEARTZEREEFNER, mATRT
ERNE T R E AR EB R TR HRE2OEAFTRALRAERNGLE R, EXE S
xR AR, ERABEHFIRI R AREIARIEAANLEA TG AR, FLEFIAN
ARG EBBFETR, EFELRAXERLTE T rHNFHRESZ, 7HNFTH AL
T, EIAAERT, BB AARALHLF oG H) 2 EIRRH T LR 23 p iR d &l it
I WU A A S Sh L AR R R

KR AALLGFHATFT EHhAE SEHEESR LT HiX

FEFC I, B AV AR Al 2 2 19 38 5 LA K 57 Shk T X 07 20 5 28 Mk bR 3 i 1907468 PR
il N B 55 sh L AR IR S e P AR A5 B 4R T 28, DN L 55 sh LB 5| A i 57 s v i H i 22,
AL 57 S AR T 05 Sl B AR I RN A 2 o D figp sk — D, 3R B M T — &
B 55 1, e S G R SR DX B O Rl 08 N SR 55 Sl AL 3 ) 280 2 o B D5 B 4 1
TEEME U SRS RS T 2 E R A ) R R D RO
UL” 03 978 ) SRR RS UL 0 ) A5 T 5 1T SR AR A B2 U, (E I Ta) FBUR SR B0 A 15 BIAR G i gk ke
EFEVN, B, AR B GERIHB X 273 5% T N BAL 55 2l ML AL ) P LR A A A Y SEIE 2 i
& FEAAT AR T RN 2 _E i — B U MGA TR LB I A R T, TR A E SRR 2 I H
AN [ 75 75 4t DX 18y PN BAAE 55 Sl L ) e A 5 — Pl ARl A 2, 7 AR L 5K il 2 18
AFAER F3 50— oE e AR AL 57 S AL B il e AR e A7 28T, BT TRE DA™ ] g L A , AR

« FPETTHERFBERIEE A . RSO T E T R B g — e H TSI 5 55 5 4 R R R A

(BUHSH 5 :14YY003) BRRZ —.

(1) R AR BN BALIF SR WL, BTk 2)2003 4R45 5 1], 55 102 TT,

(23 [AIFA AR S LIS 4 TR LT 7, BRCERDUBHE R 2241 2009 4755 2 ), 58 70 1T,

(3) WP FLASRAL 57 S ALEE i B2 I TR BT, 482 ) 2006 4F55 10 1, 55 157 U5 Sr 06« 5 Sl Mot B8 0t 0k o 2 o e L
TEBUAI ", B P P A K22 402008 455 5 39,45 28 T,

(4) st " SFs LR MIRIE T, RCAT BT 15 ) 2011 4E45 4 3], 505 129 U5 T /20 - ik 5 Sl LA (1) 6 B e I A S 2 ¢
B BRI AR 2009 4E5E 6 ], 55 49 T

(51 BTG 373G Mk pm B S ) |, i E Bk A2 A, 2008 4R, 57 346 TT.

(6] HLRAE BRIE:  FHA S 37 Sl MRS (Y e R R FOar PR B A 2 - (O Sh B R ) |, o 18 97 Sl 2 A Rk 2005
AER, 5 171 T,

<15 -



(Hes R AT R) 2016 % 1 4

DN Ay A, e A S ) SR it X 55 B0 3 ) B AR A SR AT N B 5 S A 7 I B b
FARGHESLAEAN R R RERE_E 54 T AL 55 3l BLZE (0 AR S v T e 1, e ) T W e A i 42
%o X ULIRAS SO HEAS S o

— AN 57 B R ] 1A Al R

(—) T iR

MIT S S e BERAE , AEREIE, AR 1891 AR A C LRI A5 1] ( GewO) ) 55 134a ZRMYMLE , 15 IR
NG 20 ARy olk b, i 2504 TAE MU ( Arbeitsordnung) o -+ nF, AR g
Rk B bUR & R 22y o Sl BRI i A3 LR L7 H 1921 AR 3R F14E ( Georg
Flatow ) 4 1) WM —Ta 5| Ak, 35 HAE S TAERU Y b OLREE L8 N 51 797 s e R
ST A AL E R A7 3 SR R ( Gesamtvereinbarung) UFEAS AR L0 (T ZR&HK)
AT 1920 AF (EIHIFER B0 AN LR BB , NATTUCONIZILERE 78 2656 3 0 i AR
PN h 2 —Fh 97 B S e (Mitbestimmung ) L R 19 L) 3715 ( Betriebliche Rechtsetzung) 190 M3 iif FF
fr, P A A OE T 97 WL D HE R R R N B 57 S B R, TAR MU X — e 2 AR A
.

HRIGAERE (T 2H813k) (Betriebverfassungsgesetz) (Y HLE , 97 ShHl @ T T WHEBIEHLBOE A
AR 25 S8 B LB, T A ERA H BOE il T 2% 01 2% ( Betriebsrat) 5 i 4517
T HMBORIEA T T Z2 s A T 97 88 Mty 55 3l 5 A i e 28 it 4% B P i 1 19 55
e e A N S S o RS o D Y R Y AVE e o E R O I WA (U PN b 1
2855, L ZRSWEASHRER . ML Z SO LR Rk a7 — 8Os W, 5

BREREENENTT B0 TP T PSR R R 2 52 Z ] HoA R R
RSO AL B R 120 ARG 4I80E) 36 77 26568 4 3R 1 A) % L hE e T 0T

BN AL BA GRS s U, XA IR AT T WU & A7 1995 sl 18 J2H ok A BRI 55
shE LU AN AR BA B s i A s . D) PR sORR A3 e 38, A BA 5 i T
RS ANBE A AE T AR T o T DRSO, 2T LA A (EU AR R, R A A I AN R T
]IS SRR AT SRR A B ) BRSO 55 3B AR 25K

(Z)FHEFRSSHER

HATFSlkR I T 558 B A RS 5 1057 s e sl ARG H AR 57 B R i1k ) 26 89 2826 1
ARE , FFEER I 10 23 DAE 97 88 () A OO BEE DT S e o i Jo A 5 5 1l S el 05 sh W &

(7) Horst Tilch/Frank Arloth (Hrsg.) , Deutsches Rechts — Lexikon, 3. Auflage, Verlag C. H. Beck, Miinchen, 2001, S. 282.

(8] Raimund Waltermann, Rechtsetzung durch Betriebsvereinbarung zwischen Privatautonomie und Tarifautonomie, J. C. B. Mohr,
Tiibingen, 1996, S. 69.

(9) Raimund Waltermann, Rechisetzung durch Betriebsvereinbarung zwischen Privatautonomie und Tarifautonomie, J. C. B. Mohr,
Tiibingen, 1996, S. 70.

(10) Horst Tilch/Frank Arloth (Hrsg.) , Deutsches Rechts — Lexikon, 3. Auflage, Verlag C. H. Beck, Miinchen, 2001, S. 282.

(11)  Alfred Sollner/Raimund Waltermann, Arbeitsrecht, 15. Auflage, Verlag Franz Vahlen, Miinchen, 2009, S. 297.

(12)  Preis, Arbeitsrecht, Kollektivarbeitsrecht, 2. Auflage, Verlag Dr. Otto Schmidt, 2009, S. 573; [ & | FU/R$5E . (fEEFshik) , bt
T, W H WAL 2014 4EBR 45 596 T,

.16 -



BRABMTHAENHTHERGHAEH

i, A SO AESR th 28055 sl AU T2 R R, inJeiX R T2r, fe iR AR 2807 #1055 sh
AR . A 2EE Ny X R DT IR e AT SR o, * i R 57 sl A sk A 55 sl AL 2 vl o 4
BT 55 BRI W32 57 Sl ML DR R i BOF- S BRI 2P0 i IR T A% ) R 1A X
ot T B DL AR A R P AR U (L, DR O BEAE RS2 el o, W BURE I AN ) 3 AN B TR] — 35 30, 08
ANELRILFRIPE , RV 57 3l 2l el 3 o0 BOHZ AL, (H sy 1 W O IR Fy , 0 57 3l 9L 2t
AFEAERE” 1)

(=) A A B AL EH E RN

T [ B T M X 97 SRR RN T RN AL B i) 5 57 S AL E RS AR BT HLIX 95 Bl 2k
LT 55 70 2RO HLRE , i AT 97 TKE 30 AL BOAR Sl M 5, 5 RVE A8 28 1 1A 25
SEFTHILE . 5 H AR MR, AR 57 s i i e b, i EI0H I 2 sl 07 s A UR I
W% R R E AATITE” ) e — M 95 8B S 5 B SAL ST Sl A ] E A

I BRSO P B A R AR

I E 34 TN B 55 2l R B ] A TR 7, Xk ey 42 ] 57 2l R B i 80O A R =R AN )
R

(—) EXZBIEZRNEFEREFZHAELNRR

TEPEE ) 2 Gy AR 21Tl D AR e B0 SRR S ke S 0 A 42 4 57 8l 0L 2 4 200
AAERIGUR T B CE Yoz 2 w07 1 i Pl o Hoe—, T AR i i B Bma A =, 0
TOAEAA L FIA I SE B, T RSO E B N 4 b i AR B4 J5 T RHA TR, “ BIHAR B
AR PEA RS 150 T BibSCRAT BEL A U100 T B SUAS A 33 5 st o 1 vy P A P SO S o 7
RS Z A0, X PN B ML 75 52 B WA LG A B o A P2 1 A7 A S8 X S R e — M
WK, AL D7 SR E X B~ 3N B2 BRE B DL Ao X N7 sl E i 5
PR A R AL 2 AN IR AR e U7 (B S5 ST LA, LA T 32 9K A 7R 2 ]
FIr AT B R 1 R S5 0 ) WM AT B PR 1 M LA AMF IR ™ 8 N E DR TEE Y
FIEALIRARER F2 5K B 21060 FH N B L 1) BEAE AT F2 ), 5L W1 LD FE P 42 R O vk 4%
i, S TR B B, T OS2 B IR AR R S R A B 0D TS 2 2 U 2k
J MU 2 RGOS B, T HSoE AR AR IR A 20

(13)  Hiroo Mukooyama, Kameo Akuzawa und Peter Hanau, Studien zum japanischen Arbeitsrecht, Carl Heymanns Verelag KG, Kéln, 1984.
S. 172.

(14)  Hiroo Mukooyama , Kameo Akuzawa und Peter Hanau, Studien zum japanischen Arbeitsrecht, Carl Heymanns Verelag KG, Kéln, 1984.
S. 1725 [ HIFeARm & C HATF Sk ) , 2Bl A A5 40, JURUR 7 AL 2010 4F A, 27 42 T

(15)  phFs (FFhRAERAR) , = R4 R 2006 4R, 45 302 31,

(16) Preis, Arbeitsrecht, Kollektivarbeitsrecht, 2. Auflage, Verlag Dr. Otto Schmidt, 2009, S. 578.

(17) Kissel, Das Spannungsfeld zwischen Betriebsvereinbarung und Tarifvertrag, NZA 1986, S. 76.

(18) Rolfs, Die Inhaltskontrolle arbeitsrechtlicher Individual — und Betriebsvereinbarungen, RdA 2006, 356.

(19)  Rolfs, Die Inhaltskontrolle arbeitsrechtlicher Individual — und Betriebsvereinbarungen, RdA 2006, 355.

(20) Heither, RAA 1993, 72, 77; von Hoyningen — Huene, Die Billigkeit im Arbeitsrecht, 1978, S. 162 ff. ; GK - BetrVG/Kreutz, 8.
Aufl. , 2005, § 77 Rn. 300 ff. ; Richardi, BetrVG, 10. Aufl. , 2006, § 77 Rn. 118, 123; Preis, Arbeitsrecht, Kollektivarbeitsrecht,
2. Auflage, Verlag Dr. Otto Schmidt, 2009, S. 578.

<17 -



(Hes R AT R) 2016 % 1 4

(Z) B R EAEDBUER S RZEN X G EE” FENKRR

N T ORBESF SELE A B, C H ST Sh ek ) 55 92 Z8 B RN T ISR —BU s, BUE 95
SR E AR SOE R S8 E AN R, 76 H A I8 i AR B BSO 55 3l LR 14 8% ) 5 i .
AEREEME L AR L BRI Te, f8E Tl 208\ Ta . N, 7EfE R
BiRAE 7l T2 FLERAN i SR8 T TR B SL, D)7l T2 TRk X e s Al 1957 3 56 R AR A B Xk vy
B O I i PR DRS04 R 55 2l 92 1) P 28 5 T AR, SRR 23 F) PAT A DI AU e i Al T2 T
NEALLZETT , Ak A BRSCAFEAE LS Al A BRSO 55 Sl LR &4CH sl , SEBr B e 2R R IR G &
SIABT Alb A, B4 T AL B il G 57 SRS 9 A R AL A ARIYSEBOR T, R Al
T2 R AR TG, MR i Eek 28 55 Sl LR i a] LS 857 3l 25 R £ 58 i B8 — 2, 7EX Fi
DUT R B T2 G R A AT o 12 F Rl AR DS P9 25 B At 57 sl AL &, sl i 2 A T
PR RIS IF SR 21 PRI, AR A, il AT IR SUR DR 5 TN B0 57 Sl L7 S P A o
ZIBTHE .

BEAh, R RR, AR BGE A S A A 55 h L B A Bk . xRV A I EE I WA AL
H A FRENLICIN ,  TARRUNRLE & T — & F I, 55 T AR MR F2ll 55 & i, TARRLIN 2 BLAE A
BB BREE N, BOZ RS S LA 2 N 220 ARG I — RV HI e rh  wlEE LG — BT i
. o

i ZE R , 78 H A7 S LR i 5 p g AR v, B 5 2 4R R AT BOYLOC (BAT LML OG- AN REXT
TCAERUNBEAT & PR A A o ORI, B AR AL M A B i — ORI, A SR 1) A AR
SCS5 ORI B AT B il O, S SR 32 2800 1 4 57 sl R &, X 55 sl WL 2 i) RA I RO A 5
M (230 AR A S AR AN e SR S 55 S AL B80T, WA BOHLOG 1 SR do st TC AR 57 Sl LT 114 79 28
PEAT AR A U, O H AR S5 SRR ) 55 92 2550 2 S HLE “ 17 BUR T 45 LA & 728 STk 12
B AR Z TAERUN " R AT B AT LA S A A AN R i S 36 LR P A DI AC B0 A R 725
I BOA BB XT 97 SR 1 5 PR AT 2

(=) &R A FAE DB SITEA XA R LR FHRAER

T [ 53 125 1 X 57 B H (1) ) R A ORI ARSI, A P R 2R B A 20 A ) B A i 2 5 < A
T B, 55 S E B o Bk SRS R A8 P, B 65 78 X 55 sh B EvR T 4 71 5%
PURE « AR, 38 Sk A 2 s ) s 1k L sl HA A 5%l 1 T 22 T R 9 W 2, ok ™ I
S, AR i [T s 52 24T BOHL SR ] ML 9 13 BEAA: 1 2 45 1

T B I HUX 57 B FEAERL ™ 4 70 ZRMUE TR e 57 Sh LR R 4 VLA 51 355 Haitt,
FENTAD, R TR 2 AR A0 32 5 2 B, B 22 2008 I A8 B 5% 2 3 i A 3T AR ML
D7 L240 X BEHAZ AP K B G R R  AZ, T0 H M E5 BE R iR . X O, AMUTE RIS |,

(21)  Satoshi Nishitani, Vergleichende Einfiihrung in das japanische Arbeitsrecht, Ubersetzung von Monika und Hans — Peter Maurutschke,
Carl Heymanns Verlag KG, Kéln, 2003, S. 106.

(22) d—/PFI1986 43 J1 13 H,“ I8R5 470 57 5551 B X EME - (55 Sk s 5 FIAF 58 ) , JCIR A2 | 2000 4R R, 5 277
o

(23) Satoshi Nishitani, Vergleichende Einfiihrung in das japanische Arbeitsrecht, Ubersetzung von Monika und Hans — Peter Maurutschke,
Carl Heymanns Verlag KG, Kéln, 2003, S. 109; Hiroo Mukooyama, Kameo Akuzawa und Peter Hanauw, Studien zum japanischen
Arbeitsrecht, Carl Heymanns Verelag KG, Koln, 1984. S. 173.

(24)  [m]id 22 5145, %5 285 B,

.18 -



BRABMTHAENHTHERGHAEH

EEN AT BN AR 57 3 25 1 F IR Z A 57 B Db 45 A 2 JE ARG i, T8 000 4% 250 i H
BIEHLIX " 55 BB EE S AN 575 37 45565 3 K BUE KT AT B AAE 57 2h WL E i Sk Al
P A IR R A TR B ——3 S H AR, I ELTE HAA by o BT, -t vl LA e A8 3T R AL
Mo MBARSEEORE , BRI IR BER O, A7 BOFLICAS 55 sl A 1 o A A HE A i Asfe  (HL ™ 97 Ze )™
A8 A Z LI AT 51200 WA AT BOHL OGO AR U 42 o f) S B o 7 i 72 o iR 7 S ML R Y
DRI, 95 22" IO, AL O A A Z AR, Ji AN s o, W AR 57 S i A T 20 565 37 2%
5 2 JUMUE SR B, A FE RS, VOGN A Y A TR 27 AR, BT RS
PR A AR

ST BB 2 5KAT BN SN 24 HEAT A B A A A AN [R] , 5 7 M X R w1 MLOGHE R 47 B
PLRAY A BV A, DO 95 Sh LB BOR A0 EE Y& HE A THE R, W ZOR & FUk 4 Z 5
A I AE , DRI B 28 IF A AT BOLOG Y o A e AR R AL 8. XAk, 1k
e H R T2y 2 1 55 S A AR i OR, , Hh R JE AT BRE O B IR i, AR LS Bk =
My, i EL2x S B0 il 55 S E X R UM SR IR F o AN o IX — A7 fE—SEE R 5 7 H
DXFEBE R N 55 S L, Rl e 28 B 14 55 Sl H 5 2800 55 sh LY 1 N 4, e AR 283 55 3 3 I TR
MIARERA 57 SRR N A 1200 TRl 2 2 8 A& R 5 AR DR TN B2 57 Sy B 3 ) o PR 42
il A, HAEMS R, B U T, I T S B E AR, 1R 1995 ERY Ik, B AR
PR 97 A f IR 2208 B 2 b B R BT AN i A2 B AR RN SO0 b AN REZ R
BN PO 2 55 5 {ELUN e = i O AR i 2 B, HC AR B LA 4 BRI (51 S 3t S B A TR 3R O 2 9
TV 30 SRR AT SR R AR O B, AT O S IR, R N A S B B
X 57 Sl LR ) PR BEA T R

=I5 S RLE R IR L A (9 AN [ A5 X

53 SR AE AN [7] [ 5 DX o] S A OB T 4 A ) 22 5, A EARAS L BRSE 1 X 557 s L 2
RO AR TR B R [

(=) EEEEMERENEGHEERK

FE LT BRI, 22 B T TN 57 Sl AL R A B2l 2 (5 SR B AT N A5 8.5 1l 8 LU A 45 2R
WA ZRPAE YR NEBENEIR, 7R n & RN E T R I R R I 454 . BA
MR NIE A B (TR ) 22 B2 MU 32) o A FERAE , Al & TR il 8 AL A U 5 [ K
CGElE CLTHBUEY 2R 77 26505 4 K50 1 /A)) W2 AA B U ARG )y "Bt B35, 1) Bl
Sele 7 S B MRS X AR S R T Z& a8 M AN BB G B8, (B AL 4t

(25) MRS (07 BhkiELIR) , = R15J5 2006 4Rz, 47 302 7T,
(26 MilAT " TARAL AR Z 0, 4R 97 Sk BOAIRERE (=) ), STIR A ] 2000 4RI, 55 88 BT,
(27) ZWFTBBES T2 52271986 4E 8 H 14 H 5(85) 378h— 34 128029 ‘568, #5651 F I 26 513, 55 101 B,
(28] [AlE: 26 543,45 89 T,
(20) BT LB AR TR T IULT RAHIB,
(30)  GALHBBE /N PUAFREEST B URFES 38 SR p s i R LA 5 AU M /\ L AR ST VR TS A D T VR B TR R WL A
WS WA WA ERE LT LR LA 95 S REHI
(31) (78] FC/RFRE  [FTE 12 5145, 58 596 5.
.19 .



(Hes R AT R) 2016 % 1 4

AR EIIE, SR RS T o U T 5 R BIE , W& B IR S AR SAL ) 57 3
M TRAZSHEE,MANEZ B G ENAR . 8 TIFSAZIGE, 37 k Fl ad S7 kRN EIR T 2% 5
SR Z B S8R T 1 AR IEnE, J& TR ASLIET o, T %6 B LITE R & 5T, 15
XTI ) B R R 1K 57 3 5 B AR 29 TR T X0 — A MU Pk A M i A
o Pk, T BrBORTERO ARl BEAE T FA AR B, BAE T E KRBT o IR i,
EARITIEA AR THR SR e, B 8 TSR EEE, MR T A CRea 1 B
45K

(Z)EERMESREEHFHNHARK

HASS SERICT 55 81 A RS 597 s il g iR XA, —Jrm, 95 sh % 2 5
55 SILEE I HIRE , O B0 57 Sl EE 2 55 sh 8 R 245 RS AL 5 (5,55 — T i, 4n b ad i 52 B U3k
W], XA S 5 A BA PE U, 95 s R A 5 b iy i AT o XA T T LR S BRI R A
T A 57 Sl L EE 2 R B B B 8, S U0 T BE A DUUR + =7 2 2.5 R )
e, AT RAE Y, HAR A SO An a3t 57 Sl e ik RO b A7 & BRARUE I , HEAR T FH B2 3.7 il 2 A
FHEAA 5 55 2l 3 G TRl 5 WS B s 22 1], ARG T8 ] oft B DL A7 A R LR IR B 0 25K A
BN AT i E AIEALTE AL, R R A IR ok B -5 BUACSY 3hak (9 B v 2, W2 AN
JE £ RTTELT AR, A 57 3 25 PR T RE A, DU 30K 3 o B O 3 20, X b 57 Bl B ofie 12 )

2 K5 1 A WA , ol 2 i 3 AR B0 0 52 55 3 A% 1R 2 A TR RE RO BCRI ™ 1330 Timer F25K A

B 55 2l i o R E 57 S LR Y B BIE SR UL, HAFAE S H AR ST s B ) iR P2 3%
TR 93 ZRHUE , ISR 97 3h 45 RIRLE 19 57 3 25 1 5 957 LB AT 4, 55 3l 45 () ) ML 52 JE38, A Bl
THOLT IS s HLE o X RV S E RIS T o5 dh G Rl WA b o5 sl & 8
FEY) 157 3G TR S T8, MTH & RSO0 T8 6 X — 251 Jeie g 0 ad 15 T A9 AR T o
SR UL BIE LT AR T LG B A0 R) BEOE , (5D S B057 sl ML A A P ISCIGk X 73 (9 45
Ho PLBLFRROICIE LA R R, S SCe B G A M@ . 10 H AR RIRE 5255 5, — T B B
227 R AR W A e AR R A4 28 T TR b, SE P43 (AR B R b Sl 5 1A B
MHESE, HOHRIE I A B XTI 88, BARS73h BHME 55 sk I 4l Z * 55 shikbi s &,
T 1984 4F8 H 28 HE IR HFFER A I, I ARSR B IE R UL, i RO A 5 g i i e Fl e 2z R, Wi or
A BEZ PR, LI H AR ST 005 2 2757 34

(=) ERARYEAZESHEEBRER

F [ 5 75 b DO A MU A P B O SRR 2 H AR BSOS o A7 AR MLTE UG 9552 A T 155
SE T BLLZIUE ARG — UL MRS UL AR R I d T 595 X 57 S B EIE ™ 1 55 2 AL 5 il
JE MR HEBR 1 95 sl SR BRI 2 5, LB i e (4 %0 55 2 B AT 2 B 10 ] Py st L A
R . IWHEPRE , DB 15 S e —— A R ENE , s 2l i) AN AL 5007 1l 7 Be—— ML 3
W, TG N BIE A S BT #5320 d R b 3 P OB I, 5 9 i DX R B 53 S BRI BT 114
Ui B IERRE IS LU SE R R A3, B IE R RLTEBIE A, i 3 al 5005 i s N S L &, {ELA T

(32)  [W)ik 22 514,55 263 1L,

(33)  Satoshi Nishitani, Vergleichende Einfiihrung in das japanische Arbeitsrecht, Ubersetzung von Monika und Hans — Peter Maurutschke,
Carl Heymanns Verlag KG, Kéln, 2003, S. 111.

(34)  [m]id: 22 5145, %5 282 Bt

.20 -



BRABMTHAENHTHERGHAEH

BOHLSE N FEAL SR AT MR AN [T vHE o g A o A AR A 5 1 2R A 2 9 7 A Ry 55 3l WL gl 2 55 %
KA Y E Ry, dn R OR IS sz finll 5 RAL 3R 24, LR N A B R 55 s R 32 Z 1Y
R X BRE UL, A b2 AR, SR EAEACR FILE2E R . WK B, B IERHTE RIS IA
AL AT BT E AR RN A2 T B A R 15 RE AR T 9k AR RN oy 3224 SR i 52 24 b Ay
BEA AL AE— ARG, SR AT AT A BRI AR N 2 BSEFR B, 5 5
FITVS 08 AL S BT B o5 R 55 B 1 T8, UG F2 5K AR, AR 97 Bk 26 70 SR 2L e
Al FT5 i AR, AR B AIRIR] i R BRI & e, AN 55 TR [, B B A AR5
J17 350 BRI NE MR A, KA RAZAMERYZ 5. FiL, @AYy
YIRIR 2 — Pl 507 55 s LR AR, R, sk A AR Z T A KB 1k TAE R
REITNERIM i XTI, E R I LUl ) 5K F R, G 2 T SRR BRI, DA F 1 2 S A
TR M RUAL 322 FELAOR P s T 3 2 A 287 360 TG TE i KU BB WA Ay, Xof 55 gl JL % i = 47
UL OG Be AlEE ML AT ABRAS AL 5 BT 3l A5 sl ) s B ) ™ [C37)

MHATEE XA RES S KA RARATLL S T E S0, GAibpE 1984 4FRE 57 LRy
55 38 SHNYLR I, AN Z TR 5Ly, BAnis 2l AR B AT T 2 — R Sk 2 Tz ik R
PRI 2 BRAE S SN IR Z 51, MR R R N 2 — 7 38

PO AL ST S HLEE T E ST LS T AR 5 B 522 S ) AR

Zeid IR, A TR LR BIAE ST S i il A P A A B UERA 1R A
ARG KRR . XA SRR U ULV T e B 57 3l 5 & 1 7 v 55 sh 5 SR ARG 7 A0 K T B

I S et X i R 2 I BRI

L o LR
2. LA TP R (F (%)
] T T B L R,
H DEHWBYE | 2 A% ATk Al e
i,
BEAEHK | RERFHE | 2 FHIEEE

3. FIEHLC A A

e LT I AR5 ER AL

B IR A [7) B8 5018 TF i L
FlERL 7oy

ZI BN FR o B SR DX ek ) o ) [ st - — 5, B A 7 7 i i 48— 1 55 3 ML
FORALGUE e s 53— J7 I, 58 4 il N BAL I 52 57 S LT 0 4R 200t 57 3 8 Al g Y 4R %, (A58 4
A A R E 57 S, IR BT SR R LG, LA S S S (R A = Y T BE
b, P TN A AR 7 e AR A T SR 055 Bl B ORI 5K o P Bz 57 Sl ML ol 2 o A P Y
WA A — - (i R B3 57 sh & SRS 5 R 55 , [ K 2 T 10 0 i 2 2 i

(35)  [W)id 22 515,55 286 1L,
(36) [l 22 5145, 57 285 T,
(37)  [AI¥E 26 5145,%5 97 1L,
(38)  [ml¥E 22 545,45 300 U1,
.21 -



(Hes R AT R) 2016 % 1 4

Ko BTAERE M HFUBIX 0 B i 57 50 % SR S RS T4, i 2 B R 2 T T
B STV, B 562 2 D T 35 7 260 T MU L T2 L & BT
B 3036 28 1 11 50 255 R SR PRI RO 465

(—) A HRMRENA

L7 845 5 T 355 SR 5, A TR E L3730 5 5 Bl 37 3 A P TR gl
B R SRR 9 ST 5 S S S A — RO, < T U S A
T Ve P T L7000 BRI, S 75 SR B R, SR O T A R M X 55 Y b
{55 .

AEAIE, 55 VEH Y S VR 22 UK 1 G 2 16 1 28 % 99 35 S AE 2 7= 2 7 1 ( Produktionsge-
meinschaft) [ IEAE Al 1157 3 % PR SEDCPEC R HUIEAR . HF LR 88 U SRR 2 , 1 F A
OB BE37 - 55 Bl A DU 57 3 1 0 1 85 3, A0S 22 A i T2 80 7 B L1 4 03 18 2 7 1 R
PESZAT AR B 0 EEA A7, % B M b o 65 3 1 25 5 0 200 5 R G AR 4, I
(Mitarbeiter) *  * VEAFIZ 30 1 (ORURIT4E" ¢ 553006 R0 AR RIE 70 AP O Wi 5 30 14 £
SRR % SRS T 5730 A U RIVEA R A 0GR 400 R LA RS 8 o
(LGEAER 77 VeI BAER 75 B AR, 57 3 2 5 5 3R T80 U SRk 2 U 6 2 5 3 %
ZFTLNS SR i AV H B SRR, T LR T A R 8 S PR FE TS, IR 95 Vet
1 25 T =T, BB AR, 55 VE R A A R I T2 L P (il o e
Tl T2 2 A S 3™ () 1 5 V5 1K, 57 30 2 5 65 B 1 5 T2 A R
“ BV U, IR ERA055 T 5 55, 958 R A 5 T 0 Bie # LAIE e 3 A7 A 4 AL 2 BB it
LS5 T3 5 A WO 5 TR T T () FFLL, A0 i ds th, < B 4
38 JE 05 00 T K LU L0 70 L 7 2 3 9 52, 38 T3 0 7l B R A F AR, W 4793
" ()

T IR A5 o 55 Ve e b 2 5, 0 P30 55 50 ML 1 e A 095 9 S ke
ST, T35 2N 2 5, e AR [ 43 10 81X, P00 55 20 LB 1 o 7 S A 2 o SR
ST ST , 55 B (05 5 B A KK R S AR A BT

(=) I/ il E R B RR R RIEH

0 1A 55 9 3 B35 St EE I B , PR B0 5 30 ML 4 3 e T B
SO SER . T T BN 10 5 7 TR 08 2 T T 7500 5K O 3R P A7 B2

TR, T MU R T 19 A0 () B 55 38 2 5 4 J I 1 BRI 5535, T b
ORI AR AR . B E AT IR, E M T 50 T B 20T L A A 0 R T PR L % 5 1

(39)  Reinmund Waltermann, Rechtssetzung durch Betriebsvereinbarung zwischen Privatautonomie und Tarifautonomie, J. C. B. Mohr, 1996,
Tiibingen, S. 7.

(40)  Hueck — Nipperdey, Lehrbuch des Arbeitsrechts, Band 2, erster halb Band, 7. Auflage, Verlag Franz Vahlen GmbH, 1967, S. 33.

(41)  Hiroo Mukooyama, Kameo Akuzawa und Peter Hanau, Studien zum japanischen Arbeitsrecht, Carl Heymanns Verelag KG, Koéln, 1984.
S. 165.

(42) DIEF . CRIRTT M) , &5 T B 45 U A A BR 2 W) 2007 4RI, 55 382 T,

(43) BB (37 HIR) , P BBk KA A, 88 135 BTLUF .

(44)  Reinmund Waltermann, Rechtssetzung durch Betriebsvereinbarung zwischen Privatautonomie und Tarifautonomie, J. C. B. Mohr, 1996,

Tiibingen, S. 69.
.20 .



BRABMTHAENHTHERGHAEH

PS5 Bl G IR Z 100 19 O 28 55 0 ) B AR e, T Dh i RO i b B e . S AN #E H
AR, ) P USU PR AR BT I SRR R B o A R 2 R ) R R TR T BUR
B2 L YR . — BV ST IR ) P A LA —— P A I IS0 s Dy W R AL A ) f
ARV DR O T2 B BRI B A 758, (X A & Sl i B S B HT, ) P&y L) X
FIERAR G TR 1 56 R A R R R AN AR GE— B BRI M S e . A A8 AR, 57 S B ETE P () — S8 Fe v R
FRNTF AR A E F AT UM AR E S PR it T R E L HE, © — ANy, i T
T ORSLEE D T LA 57 8l R T 2 [AACR) 0 SC55 B R A 160 ] 5 v XA 1 0 45 e 26
AL, 1 g Aall N 55 BT DR BILAA 9 55 B8 2 BT Z s, IR A T 228000, O T Bl 2, 34
e 3= Rl i S RS TR B DEAR S B A JE2R” 47) T B s Ay A AR B0 A 2 LA
PRI7 Sl AR 4 TR, i DLAE HOASRIR [ 5 B M IX, 97 s &AL T DM SMFAE ML J
(1, BT BNATF TR IIHEZE T

(=) TSHARRES

AR T2, 2 EARAS BSOS R T il 5 55 ML EE 45 5 A B iE R 97 5 8
AR . FETERE, T2 BATE A, BB ol T2, Brfy T AR B Tl 2
Sbo IAMAEIL S LM X2 T T2 Ml 55 33 Rl s AR AU o i HLAR S BE T AR B SCRn )
PRSAE N AT RE LA X 73« PR DS IR T8 ANl 55 s iR 4, 10 ) PhsCE IR T4 1) v
55 S WA 2 5 A BRSO H8 A 0 GA AT DL T2 DRSO A& A% 5 (KT 4 80E) 26 77 2656 3
B o

(L Anlh Tz 32 SO HAS PG R e WL AR S, R AR T G SL 7R F Al N, T
AR EEATERARSSH TSl 1 2 TS AR AR DRI 480 R IR 5 I X i R 5 H AR,
DZEWTET) HLE" ) i LaBar el N, B EUAT A BRS iy JRE E Al N B9 L2207
TERXRHFOLT , 4R SO R 057 sl AR T L) U 07 sUBE 55 sh e, JF 1% L il
PITE B LA, WU o8 e 77 A SR 1 ) AL« AT PR RS ) DI 3L 80 8 9 FEL R S8 ST el 7 AT
PSRN L) BRSAE FAA RIS R EE S, SR E DR TR B I C R Sl T fe 4
VIR AR P AE RS FISE B E AR B R R e, T DSOS AR Z2 40 , AT T 12 4 8 8 Al A B 5
SRR IIRE , WALTCIEE il 5 57 S ALE A HLH o (R RCR Al T2 MR £ 2877 H A B I X
NAE—ERESE LR 1R 55 i E JF sh L EE s E AL o W0 BRI, 78 HAS S Al A fE T2
I, Ji 325 55 Sl R RS AR A A SR R 2 S 2 A PR BS TR IR ISR P 2 9
W55 2l L sl R SR 2 i) PSR 55 S R

(M) BERTFIBIAEES

T Y SIS FNSEBRINN , B Al 1 55 3l 5 2002 1 iy 97 3 8 A R S BT $2  °0) s ) B
ReTFE R AR L on E SCEM AR . “Taflk BRGS0, B A BEAL 065 I F A s k&

(45)  ZOLCHEE Al R 20 ) S DU BT R 255 77 2R IHLE o

(46)  Satoshi Nishitani, Vergleichende Einfiihrung in das japanische Arbeitsrecht, Ubersetzung von Monika und Hans — Peter Maurutschke,
Carl Heymanns Verlag KG, Kéln, 2003, S. 144.

(47)  [AIVE 42 5145, 46 382 DU A7 22 514, 55 412 T,

(48) [ HIFEAME [FE 14 514,55 125 i,

(49)  [AliE 22 7145, 55 399 B,

(50) Reinhard Richardi, Kollektivegewalt und Individualwille bei der Gestaltung des Arbeitsverhiltnisses, C. H. Beck, Miinchen, 1986, S. 1.

.23 .



(Hes R AT R) 2016 % 1 4

JriE, i R A B TR R B S [ B O HI T AR 55 . X — R Zou 3, BN
JRCT - R AR R RS EER O AR R iR i [ AU R

5 EREER BIE B EBOTR AR AT 3L B AR, B AR E G X R ST sk,
KT R RW)E . UGS B, = H TN, G557 TECRIEA S B, ER S A &
X2 S A EBERMAL Y FRG S T RHIE 2 —7E T SR RSOk i 4 2, R IS5 3l
SR FR VR UL BURE X 57 8l 56 28 A AR T 90T, 3 0 454 55 07 ik B B ST B C R . XAl E K
Getr T SO R PRI Al 57 S il 2 1]l b, st S 2] 1 DL R 2 T S B BR T
AFHELHEANNA T LHE . NIRRT AT 4 E B R AR #EA T & B A AR

T FRE AL 55 SR 5 O 1 L s 3 T St i WA A S A e

(—) MEEENE) BE BB RZ)  REBRBRNRET

AR [ 57 3h1%) BIC97 3l & TR i) O SE Ik, i DUR B BEH bk Sr ikt e p et , L H
(057 S E ] E R h 55 S F MR E S SR B BT, 1995 4 M(T7 3k ) & 4 2 E -
N R B UYGEESL ME TR L o IR SORF , AL 57 Sl AL 52 2 i TN BL 5.7 1 5E o
IR 2001 AR e N Rk e 56 T BT Sl 4 S AR PR TR Ay T I S ) R ) D52 114 57 s A 2 2 5
AR S R ERT o 57 3 E — I ARIR RS A T RN 57 sh AL & i il e sl . fH
R R R A BA WIRHLE . XA T7 3 — 7 SR MR i e 2008 4R 1 57 3l 13 [F)
L) A BIHE— P RBL, ZIEST 4 4050 2 SRR B Al R B Y 2 T AR R Sl 2 R
B, R TTREMEIL, 5 T2l E R TR ERE” . K RERFPUIF L 2R TR R 25
FARPULIRE, J 7 AR A 5 T s TR S U ™ PSR, Xl A e, BE 2
SRR T IHRIEIEER , SR IT o S 5 S R AR

(Z)2WRARNNGHREFERHESE

T L HAE O S LR E A1 R P SIS U R AR PP I R R R E LR T T
W7 FECT7 3N & Rk ) 2 Z BT, RIS S0 SE A7 AR 55 s L= 7 2855 8l — 7 IRl B A T AR 35 i WL
AR R (5 a3 iR il 5, N HBR A, bk ) Y 25 208 € 1 IR 45 181 Je vl LS 2
(73 & FE) SLEM IS . (I73h & A (R 50) )50 5 AR5 2 B HLE , RIS 05 S ML w1
e S5 s B VIS R4 Y, B E 4 T TR ST R S ihelad, sl il i 145 U s
E" o FRAEAER B IR R i, A A A AR < B BE i T Sr AR L i — TR 8 A
B, ANELON B T PR s AP By 1) P 2, B2 o o 2 ) P 2 g i VA L R A 5 TR A i e, ik
P GARL” Y f e T A R SN R T R, SO TESR IR AU B TR R B
L, BEAR BB RS , RS AN Zad 57 3 —J7 MR LUk, R = W 5 1, © 57 sh e e 7
Ferp PR R S B TS 5 107 5, B AT B 22 bl A — SO 7 57 sl ML= il B2, o] BEJR 2 h RR

(51) Reinmund Waltermann, Rechtssetzung durch Betriebsvereinbarung zwischen Privatautonomie und Tarifautonomie, J. C. B. Mohr, 1996,
Tiibingen, S. 136.
(52) [W42 514,581 51,
(53) [E)iE1 513,56 103 1L,
(54) BEAKREELEN TIERNSATHEES: (73l G Mk (F5) S%8) , dhE B R it , 2006 4E1, 5 43 T,
.24 -



BRABMTHAENHTHERGHAEH

TR S5RF phy PN B A 3 WA 2 R AR DL A il b 57 s L ] 55 3R R — 3K
FAIE TS SRR E AL ZEAR Mo B LA, 3 8 55 2l 90 28 1) 2 O UAR SR 2 — B2 B0 07 T2 1Y
B, AN il A BRI S5 B — T B LT E o & —Fh A H AR

HAFFERN S AL RSO A H 07 3h % 2 55 BOULE T2 Wil 45 SR 2 R IR A
LS5 S E S 5 PR B E R E TS 5 B i 157 S e BB, LA R i AR AT A
f i X P57 S A TR T R R AR HE” 50 (H2— B LRI E R IR £ 2
FAT BRI L2 35 U A il ISR T2 548 B A0 A B Ao < VT Al i 35 A S 23
TR FT AR o 707 B T 255 B SL AL T A SRR AL, AT SO AR IR S 19 57 3 # 2
5 B AN SUAS B T PRI 5 17 HL T SO S 5 4 B AR B (9 15 7 O BEAR S 15 4 S e e T
TEFTA BOEA] L1, 2 A BN B PR B, ARl e R 52 A i A A, s A A B, FE RS
b A I B A RO BT, U B8 N AL, 57 s A A AL AN S 5,
J78hH S 5 BRI R EEE Al , 26 2R T EOH N AL 57 Bl LR i S G AR v 57 S B SRR R R R
HEAh, FH A —4  FRIE 52 T el Ty o AnRA 57 sl 2 ) il i 7 28 Tl 95 s
AR, W AT RE S B AR TR A Aolk 57 Sl ML RE 2R RO 25 7 T B 45 AR Al 97 s s A 22
T2l o7 sl UK R R, MR 2 MR TACR R s B R 2, b 98 e 2R Al 55 sl WL 2 A A 1A 5
IFi) R85 P T A

55 8 H —J7 TorkR g 57 S L NS A 57 SRS ) 2 I, H AR & 7 X A 22
B R, B R AR 97 S I A T o A SO B AR, AU AN 32 546 57 3
WL X T G S BB ATEAT AU TP A T ELAEAA S TR]AS 24 SR Al 55 2l A 2 ) A0 - e
B AT BT A H A 5 A i DX, RV R PN S BT ol % 57 s L (RN B Birdk , 55 3 L
TGRS FIRHE . Al B R B, FSnT LR F NS i 72 57 s A el
FUEAELEAR/NRIFE ] (R Pl A Tk OB A i R SR 45 T 9 TN BLASE 55 2l WL 2 TR WL E , MEAT
(i N REBE T BE55 8l i S 11 PR T (R LA S B () ) 28 16 20 MLE , SRR A [l AL
NHATRLE sh et , 55 3 A WP (R 5T ALY B AN AR 2 H A [ 5
XARIGZ . SEIRGRIAGEA PR IS 57 3 9 ) IR 5 BO7E Al 57 Sl L 10 ol 2 [ AL L
DA VNN @il

(Z)2WONEEREHEREEASELEHE

MBUATIE I RUERE , RIEC LI R 5IA T AR TPl 55 Sh B & B . 1997 44 19 (57
B TR I N A AT 55 2l LT ) 6 5 il J3E 00 0 ) B - 4% G 05 sh AT 8GR ) % B
JHEAAT AL B ] J3E i 5 o 2 1 A 7 Bt 07 S LR 1 B2 9 A0 T A i Tk BRI E 5 W 58 97 s R &
i IFEIF R AT G A RAE o 72001 4R A RGIE B 5% T BT Bl 4 U111 Tk A T IRl Y
) o8 19 2o, IIABALLARYEC 55 3hid ) 5 4 2 MU , dl ik IR 2 e 1 o) A W o ol 2, AN i e [
FAE ATBOE ML BORAE 19, nT MR FI ARG . (573l Ak ) 5 80 Z8ML%E - “ N1 B4k

(55)  EA2% (5 ahik) , i itk 2008 4ERT, 5 236 11,

(56) [R5 5143, 46 252 Ti,

(57 HWHL:CFFAGE) , o E 57 Sk e OR Bt Hh RAL 2004 4R, 27 314 BT,

(58) TEBAEMIAATTAAE T, RATLAER SR IF 0 E S 58 PRSI . E 2 —Fh T BOT B AR R 8, &
KT 28 T B S AN S T2 197 3 25 4 PR BE L2 e o

.25 .



(Hes R AT R) 2016 % 1 4

L2537 sl U1 5 R i ) R o R 5 S vk A R ALRLE Y, b 55 S AT BER T) 520k, 45 T A O (AR Ha
EIRALE AT BT Al 55 Bl L ) B ARk M o A 5 WAL Aol 57 Sl LR A o e B
PR Gk &, ME— B A 25 18] e AN S BOR AT S BEPE R A B R 1 2 [8], (HA A B

USRI 57 SR FUA B VA PR A, T30 5 BRAE A A, D RER A Al e 5 R RS BB N
X 55 B2 AT BCRAT B AR SZIREAR, R Al i S 1 R E AN I A B TR S AR TR
s, —J7 57 SE A AU IS £ 73 BC A IEER, AN de 5 B FREE 5 75— D T, Aiolk H 2 i Y
R AR 55 2l I ) 2 B A 57 S LR A 293, 30 5 8005 3 1 A AR A Aol v s
(KA , o T B3 o 57 S ML AR 5 55 sl B AR B R T2 [l b3 [ S X py S B R T, TN
B S5 SRR 1 A, 07 S E I B SR g AL B S A AR R B A, IR
AR R AT 32 30 PR A R o 3ok Ao R A 7 G [ 17 3o o R AT B R AU Z T8 e S I
e — 2, FRE — LERREALOC B 2T iR SO0 GRS AT 5 B £ . 2 aliEHLC IS T B
DR H BB R B R T PR 1 PN A i SOE T AT BOE R BOR SRR TR RLE , A7 AE
BAGHIEIE , IF O 1 55 3 & 2 7m s S5 R0, w1 AR AN Rk B ik i 5)

(M) GEEHERENRE

FIEALIXT 7 Sl B 22 A5 TR He— A SR U 15 & T F S L 3 ] 37
BB A ILEAE D BrE 55 33 A0 SALAR AL 55, 18 A 7 Bk 1) T2 ASRE I
BUTA ST, RIS T B BOX AR BRI 2 E 97 sh LR A9 [E 5, A B AT T R FE 0
QRPN e S L Y S A T PO B A S AR AR T A AR S5O0 TR TR A
J7 S il LR N SR an st o 2B A, TN B LS BT RE AL AE 1) A0 5 A 7 By S o
PN SIDE SRl o7 1w N i A - a3 E N VA 04 e B o e e s 2 s S Vi E AN R A
WUE AR LT RS AR 1R A S MU AR 28 1 N B RLLT v 9 8 ) 0

F NS5 SRR I N 202 2 o X S — I ARMEI M A vE 1 ) AL, X i, H A W) 3
PLRIIEA LB AEAR TR E RIS % . BB B T, FAS A e £ o7 25 4 BRI 32 225 18 4n
FREE LU SRR 7 AR ST AN 5 A S R T A JC SR AN R i s AR B Y A B
2 =R BATRRERE, (B2 LR ANFARMRENRZ — JEAERE Rl #H A&
H—t 2 A EEREVICN A R IF S S Bl A S B, ARRFRRE B, ST INE R — e
£ JIbECE S

(F) FEIUTERIER T oSSR

i LA B AT, S E S T I 25 57 38 A RS 5 A BT AT B A P RS B 42 1 )
Fe 95 sh R E i e A h A AR AR AL S5 S LT i O ARG AEAS o e —
B IERRITEEIE o ORI A RIBE , W A sk R 20K AL 55 S JL B (1 30 i S AE 2
FNAR A T SR 1 [ T BAL 55 gl J e ol 2 W) 32 B4k T TSR 9 S|, 55 3
— I RS RTEARH A IRAOTEE gl e, XM 290, B 97 s E R NS5 A s

(593 dn, AL A RERE (G T A 97 sl B M T SEXMERIBUE B 225 TIL) (2010 48 6 H) 55 15 4% 1M & = N T B
(R 95 B PR T 1B 4 S 0L) (2009 4E 5 A 20 H ) 55 17 4% WiVLAT A RN Rk e (6 T4 B 9% 3 i R 1
TR BRI (2009 4E 4 F 16 H) 55 34 465 R RN RIERE 7R 8 57 3 P MR ZE B 2 CETIEM < 9734 B0R
f bk > | <57 S a [k > 8 T IR TS S B 0L) (2008 426 H 23 H )55 20 4%

(60) [ F8]FL/RFES WM 12 5145, 58 601 TT,

(61 [FI7E22 5145, 55 280 55 [ B ISRA M [FATE 14 5145, 55 43 5L,

.26 -



BRABMTHAENHTHERGHAEH

H A L ) E TR A B R T AE e, ARG s E A RS 5 E =T,
AT EIE Z BRI G BRI IE . TEMTEEIE AT T, A7 BOLC A mlE LN 55 sh M & 2547 &
HPE T 2 PR S SR A SR AR A AURI AT A AL

TEIE ARV B SR TR I BT 57 31 5¢ R A 1T 5 h — Mg ] BEAY 57 S LE O o (HR MK
AT AR i G BN 55 315 R TR B 0 538 4 57 BT X005 LR 1955 77 K 58 i, iIX A AL R 55 7
S8 N7 Bl 06 F IR R AE NS 57 Bl B U A B, sgh A2 57 20 2 R AR PN B 673 2o B A5 Rk T
FE N7 RLEE . BEAE BRI 57 3l 5 R H i AR 55 3l % 2 548 B 0 A 7, Tt 2 %
W A i ) s E R 5 Sl L A

N GhTE

AR AL 227 T AR P AR SE A e 2 7= e AN ] A (9 TR B TR I A A3 R 57
2 F R AT RE o AT YA A ™ 1 7 SRR 55 2l 25 M) A R 3 ) 7 22, R 4% B N PR L 2
] L T e Y A [ MR | AR ] R A1 5 925l DX A1 D0, 96 B3 o o 8 P A4 179 ik A AL
SHEZIFE AR, I H A5 E A X A AR SRS A AL T R AR A i e A o, 3 FE R i A 52 35 1
N FRAE AL 2 ) 2 AR S Al e 58 Rt DX o BE i AR v, — 7 B R AR FU A D BE BRI IR R R,
SIS T I T2 W B AR ) o 2 B HEA 57 3 0 2 IR 38 9 0 i, 7 ISl R B 2 3 A 22
HEo it , B AR H AT AL il 2 A B b 57 38 2 5 AR R S B0 5N, 5 AR G R
B PR A B AR U] b R IBUB IE R MVE B E . (BRI k, il T R BGH E A
BN 55 2l LR R — B ] B AR

The Enactive Models of the Employer’s Rules and Its Effect Control .
Comparative Analyses Based on German, Japan, and Taiwan Area of China
Shen Jianfeng

Abstract; From the perspective of legal comparison, there are three models of enacting the
employer’s rules: factory agreement, enacting with workers’ limited participation and enacting by
employers. Corresponding with this, there are three models for control over the effect of employers’
rules and three models to interpret the grounds of its validity. The existence of those different models are
derived from different ideals of workers’ participation in management, different institutions of factory
agreement, different systems of trade union and different traditions of state intervention. During the
development of China’s labor law, collective autonomy gets promotion, but it can’t ensure the rationality
of employers’ rules. So it’ s necessary to control the employer’ s rules through the public power. Now,
the enacting of the employer’ s rules in China applies normative theory model, but it should be
developed to factory agreement model.

Keywords: the employer’s rules; collective autonomy; effect control ; factory agreement
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T3 %8 55 Sl 25 A LA | T TAEAT: 55 WA R A BEAS B4 i £ 40 SUR 239820 T%E L TR Z S0 R 4
PR IF A fish K 53 TR SC 55 Z 00028, 97 30 6 (RIS AT AT A8 B 3 e DL AR A e 52 28 o TR 0T Jje 32 5y
A SF S A R GURT DA A 32, T DR TR HR (B R HA ) e AR — o WA, A D AR TR
Ja SGEVRE O A, SORE R IR iR o I B S AU R R B R R
BT, S A5 T A M e 3kt R, 0 SR o e D WD b 2 e I, DN RE DA T R Oy R R % AN BB BT AT
M QSRR B R Ak B BIE, DR AT A R ORT 95 B 55 =2 it i, PR R 97 ) TRl IR
FEAN ST SR R 3 7 S i SR T2 Y T e 8 0 5 D i e B ER PR T, PTS  RE R 5L L A
AN TG i Jee A Y S 07 SR RS AN S e i o A SRR 2 MR iR 1R O A R AU 2 T e D4R
Y4352 55 B S5 1S SRR, FEA8 AR B AN il DR A DU R S A R 2 S AR T SR L, S R R
RAAPUGRI R R AMES . WRAEAZ S5 Z 4508 b, 30 T HE 5 A A8 o, BRIV =00 48 4 4 LA,

(43) fEEZERER - AR (Schmidt - Rimpler) 1Ay, 322 AT HHAR T N A IE S 1E Z ShRE, FOPRZ v “ RAEIHLH]” (Vertrags-
mechanismus) o {X7E 55 AGF 24520 S5 7 RESSBL, WAL BLHEHE i IR AR LAST A LA Gt BE AR 24 8 A 3 BT LA K A
AT o R TERBERT I 55 B TR , S LI TI e 2 HE PR H P 2 A 0E 2, T 5 B R LA £, 7 REDRHbh-5
BRI LY SEHT BA Z IE SRR Z IR . 2 AR GERRATER]) , B8 155 A BRZA R 2009 4R, 25 37 - 38 Tt

(44)  FEEZH S (Flume) PO, 2R AN B & ERIERRF Z T, BATE B/ 2220 | s 5228 T2 30N A e
(Selbstbestmmung) \SCBUH R BE I —FFBre AR 3 ARUr A E e Z 454, BI] 2R 5 40 00 B4 o L 558
( 4 F 513 (Selbstverantwortung) ) , 3 HAEMLATEE T % T E 5 (CRLIEERE) T#. X, IFFRA055 SN EE h—— 1] 4 LA 3 24 1E
X——FLIEY A, HN TR, 229 3 dy s 2 2SS 3 N SEbr B9 A TRE L Z B4R T, A REARTS L. A 4
NSEBR B F TR 2 5200, BB 2R NRUT B 378 307 e 2 A5 X Ak 25 3 —T5, N IRE I 3 7B Ak
“fi 32" (Fremdbestimmung) , PLIF 3224 5 iy JsU 0 R RE0 LARR o [RITE 43 5143, 55 42 -43 B,

(45 [FI7E 43 5145, 55 50 - 51 5L,

(46) LA 2 A (AL F7 8 320) WUE - e R L 57332 eI 1) 57 T8 1 8 B 55 ) AR R AR S 55 )1 56 2R 2 BN, X B
55 TS B 25 2 A8 AN J0sd SOkt 23 TE 24 P (S TR0 1 2045 2 39 1 2850 3 A RLLSR 3 380 1 B2 2 ) D PR B A 1 i D 7R
Wo JF LR FLAEZ B, SR IR TLUL 2 B AR AT =S A, eE BRI S 2 B 5 4 5 2 A (fRk
PRI BUE « “MRH 2 ZR AR i IN S5 S AR 2 AL R AL 23 0E 244k, B0 T ABST R T TR k" 46 8 4% (Semiidf sl & 12
WRIZ) WUE - 45 2 A7 L 2 Y TR BE I D R 57 3 A R 2 A8 S5 SO At 20 IE 2 1k, it E 2 AR 290 IR TEA” 2
ULSRHEEE BARTE AL AR 5 S 3™ 3 CH Bk 2p %) 2009 4255 79 ], 565 92 - 97 b,
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XTI AR T i 5L AN A AR A, T 324 246 A B AN R BSR4 L7

TR 55 2l F [l AS B, LA e M B e, 1 000 B 3 6 5 B 1) 45 R 980 — SR 4Rk & A
A0, GBS DL AR b AR BE 453K ( clause de mobilite ), 5 06 251 40 B A2 78 (] Fft 45 444 T g 32T
DAFR 7 AR O AR E DR i 0 A AR o, 5 DU RS Ok o G SR AR b s A o K 3] D3 R
BEAS T AT R ik Sz R (RN AL A Z9) BUE o BNTEIEAZ 00, 25 3 & R A0k 2008, Ji A AR T
T2 B e O AR b BT DX, I A SRR D 7R A XU o J b R AT R X . Z S5
LR T S BN SR IR, JRe D3 4 4 H 5 e BT R 52 RR , J R L R, e DL TR R 1B
DRI TC G B, SR R F2 SO A e A, FUURSE BIRE B e 2 AT 55 35 TRl v 20 1Y
Fo AT ARTE E Bk B R T RO LA 20 ) 56 8 28049 R 57 i L) YA HE G 56 1121 -1 /060
WUAE AR I S5 R A R D3 SR B (it 2 2% e, i S (RN AL A 2) , U8 PL/R B8 B ifeide e Fl ke, & ol
EA FUREREN . IR R IT LU Y 35 2 50 (de bonne foi ) , ATl AR, Gn7ETT
S A SR ST TE T, R F2 A O R D B2 A4 5 R ) 2% 8, (R O3 T I 38 3 ) A
A BVJE TR 320 AR A BRI, 29 78 J K 0. — IR X 258 R J8 ™ g e, AN AR KR F2 AL
Flo A2 Z Al AR S, R LB A 5 i B L RE R U 2 AR 20 I 2 A B 4l &4
PR v AR AN AE S N AAAE R A ML , IR BIR F2 A58 3l i 51 30 15 K8 19 70 SCHLR TR . D02
TSR SR A < AR 5 i S 2 I Ay 20 A S0 P it T S5 it 122 24 2 I, 4910 55 3145 [) v 2 7 e
it R 57 s 20 B2 R X R AR B Ak . 1k E e BE A Ry AT S 57 Bl 4 Ak 5 B it
AR S 2 i e R e, A R DU AT T B I, 0 HCSE it A e 7 A R

— HIRAR S J AT & FIR B IEVEAC PRI R DA T8 51 3K S8 24 5 253K, A RB A G 5, e 1A
WO TR R JRE B, U2 AN BB B3t o RIS B ST & R G ik SR T HA RO I, R DU
PR JEAT , AN RAE L R AT A B (7] SC 55 003 B, R 2 RIV] 5 125 1 e Jre 22 e D, (HLI: Bl e v 1 e A
N AL A B ANREIAE Ry EE A, T e 3 i R 475 98 B2 3y U5 O S AT 4 5D RHER
H RS 2 ) 2 5K DA R A ] B A 2 4 S D ek (] 97 2l 0k SR 9 A3 TR 2407 35 2 )50 B L
191 )5 00 S5 5 T, (A VR TE J0™ s AN B 2 v T T B o e

(Z) RE R ERMR I F G R F M & &

Y b R YA (R U, B[R] SR s s AR A [ 2 2 A, IR BUT Y F NG,
i N —T5 T A ALy 78 B[R] 2, i H A DA [ 12— D L P TR R0 e o ROl A h
B TR AT ASAY —T5 24 55 N7 2 5 [R] 253 NG [ S35 AHAZ ISR I AR A R, BR 26 3K0T fig
FHA A 1 e TR R 22 3 FH 052 9 2k ot — PR DA 7 T o A R - — 2 2R G ) — 5 2 5 A5 R B
£ (irrationally or unreasonably) Wi #h (arbitrarily ) 28k JG ¥ # ( capriciously ) . A& #L70 # ( perverse-
ly) \idt S S £ I3 (in bad faith) 1760 5875748 B85 [) 25 A R s — 2 B IE ML , IR G [R) —J7 2
N BT AR S ) 25, HOT 38 5 | Z AR O Sk p e s 25U T R M A 7R HEH Y

(47) IR 31 5145, 54 126 51,

(48) [AlyE31 545,55 123 - 124 71,

(49) 1950 AEC RN AR A L) 56 8 J6505 1 BHUE , N AEA RANFIGKBEAE T AL RE A0 TRACH] 32 3 25 F AYALR o

(50) ZAME , AT AAATXA AKCFIFIA AN HetrE B i AF R BEE AR A 55 2 PRSI BESE B 1) PR , 2% PR o o S 45 A0 T3 3R
M H bR EEA G B

(513 [AlE 31 5145, 45 124 - 125 3,

(52) Frederic Reynold QC & John Hendy QC, Reserving the Right to Change Terms and Conditions: How Far Can the Employer Go? 41 Ind.
L.J. 79, 80 - 81 (2012).
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e [E VR BE RIS A TR — MR X ] %32 S AT Rl ks il ), — MRS B R TR ) 2 2 A
aR 2y B ARG T4 IR SCF R , T 78 R 132 2 0 N R B, 32k e 2 56 T 5 ) 3 52 1 0k e 2 ik 153
117 % 5 b)) B (Lord Hoffmann ) 75 1998 4R it — 51 i i) 22 A it , W)l 2 g o ] 2445 1) ik A Dt )
Z AR IR RS W) SCPE I | 18 TEAROR A ] SCAS NG 4% 188 25 PR N 2 38 50, T BRI N T i U7
M NI T S R (E EEHERR i S 08T T AR R B 54 SR BEIA IR B 55 B0 A [l A ] T R
() E RS 25 ] < 57 Ji U7 AN S5 (IR FI BRI BN AU 2 S N Z R 5ok i 3 28 T, Jie 0 55 30 5[] 2%
AR SCBCAL, T 57 75 3| JC e w38 2 - Rl s b T AR o R 7 AR A 2 ALt i, H 97
JRE G R MY RR R — I 95 T G R B R O RIS B, — R BB E S0 Sk il — 0, g =1
AL AR D2 R A ) R AR R L R BT 7 s A ), Tt A R U B R R AR
P 155

ARG TR — M U 3 T 07 3l ) S 2 B 2 v Ao, ok [ 2k B 7 LA SR 24 ST
FAF R T B H AT AN T B (rationality ) (IS {E F (good faith ) LKA AE 16 J0H B8,
ECWTA T3 (lack of capriciousness or arbitrariness ) Z PR il 57 411 fF Wandsworth Z& {4 vf | {1 /R R 0 B}
(Lord Woolf) 7EFX 95 8l 6] — i 24 45 N\ B 7 A8 51 5 [A) 25300 1 B BT 2 UL Cobiter views ) HEE7R

— Bk, A RIESR T B FALR—HKGHEATHARELE, 2E573HER
MBEE(RER)TESGRATER, A TEFTREEZLRAFE T EHIRA, MEFELFE
Fdetl, A2 — 7 B FAARG KR F AR LR R E S I, I, TR T R —
F L EARGE B LIRGITZ AR LHRZIN, R R AAE B M B A A A Z R e
SRERETRELFACHTIAIRAMER R ELTEERA, T ZARSELER, R
Wk IRAT AT oo B RS TR 2275 T PR A, B o R B R i R A
%Rz Xiksr 7

M AEAR AR A A Kilburn Z0F A R G332 18] IR 8 AR -k A2 i 45, AR
T ) — A FRFHAE - Be TR A 55 3l TR i SOk B A B 5 TR 2R aOBUR] , — & AR I A B p 4
AR -+ Jie S D30 0 38 s HAT BT 2 W45 ) 2% ¢, S [ 195 B2 ( Employment Tribunal, ET) 52
£ TR EWAL, PSR VR 292 [ 0 L VR 2 (Employment Appeal Tribunal, EAT) , b irik iz W 145
JREATIE BE ) B —— ) O I AR R BCRAE T 2 TR £ A 95 3 &[] o AR B A7 B8 A 5 [R] 2K
AOBUM™ , A B (Waite) YA, ISR 28 4 AR B — 7 3 A BT A8 3, MNZ I R 2
Tl AR TR E R 2B, HANREY % 25 R 22 6% [ B M K3 Jie A5 [l v 5 | ANE R S o B
WAL TR AR AR (58

TAE 73— RN AF B 1 Bellfield ZE4F R AR, i E5 A —MERGT i — 8

(53) Paragon Finance Plc v Peender [2005] EWCA Civ 760, [2005] 1WLR 3412; Lyminton Marina Ltd v MacNamara [ 2007 ] EWCA Civ
151, [2007 ] Bus LR D29.

(54) Inwestors Compensation Scheme Ltd v West Bromwich Building Society Ltd [ 1998] 1 WLR 896, 912 —913.

(55)  Autoclenz v Belcher [ 2010] IRLR 70.

(56) Clark v Nomura International ple [2000] IRLR 766 ; Horkulak v Cantor Fitzgerald International [ 2005 ] ICR 402; Commerzbank AG v
Keen [2007] ICR 623.

(57)  Wandsworth LBC v D’ Silva [ 1998 ] IRLR 193 at [31].

(58)  United Association for the Protection of Trade v Kilburn (17 September 1985) (EAT).

.38



BREZHERAKRERZER  HEF

TR, R AT A E B TR R R TR > . R AR, EURESEE R EUREEE,
I, HEUR SURRHIOIE A, A AR 514 [ H Y A2 57 (amendments ) 2% 000 E 22 35 [7]
IRARE « AT A A2 SEORE LA 145 R D3R BAE 2N RIS B SR R4 7R o " EAT 3R B AR - i ve
(Peter Clark ) &Rk Jig T ICHGXFEA, HAES | FH{R/R I BHE Wandsworth 52 PP 3 )L AT Kilburn 55
e JEH R A AR B R A S R AR U] AR S AR S R R S B, I — O A
AR TE A 7] 28— A LB B 25 T H A B 24 (carte blanche ) A8 514 [A] & s Z OR T 1)
M7 2001 4F ) Hayes 5 rf, S [ 1Rk Be R HAESIHAE A 745 Wandsworth ZRAILZ T35, 1%
B TN, 95 Sl [ R 5 AR W 25 1 JRe T BT IR S — 1A Je B3 A T U AU, IR
4 - HATAR(Peter Gilson LI) 7EE IR PG IE , “ AR Y F N BEREG W AR AT —Ir M F NG RT5
ARG A AN R HE BRI, R A R 0 F Y, 3 [ 26 b 20 o A o fim AR E ™ L8O

AL R R FE AT 57 Bl TR AR RS AR, O A Bk AT RS TR F AR IR L B S 2
B UL 55 B LAV SR F L UL — B8, 1 g — I BERIRAM 47 i 27 55 3 &[] 2% 3 A3 T s 1L
S BT A IR MRE U A R I B SR RS AE AN TR TR SR R A T AR, 2L
FORAEST IR XU ) 45 7] 25 BV, A5 DA & B0 07 U4R 3 97 TR 5 R A9 BEA A £, 32K V52
P SARA £ [R) A58 B SRR 05 T2 [R) T8 55 , ik e 5 T 95 Ji OUJ5 AN X 45 BRIk FI BB A JE =2 N\ B
JEVE M B2 55 345 Rl 2R R AE AL (the right to change terms ) i 243 AH £, IR APl Bty
W T T 5 TSR o (HLIL SR AT B 5 A8 B 5 [ 26 AR, 8 2010 45 L 7E Bateman 5461 I Malone
ZRL02) rp e B ] i e A A FEH L, R [ e 7R 22 T N A I 3T i 1] T (R B R 0B A AR L83
Shy o ] VR S BT X A, T S e R — i A R AR DRI T B 52 27 SR A i Lo

7E Bateman Z&H1, Jig TR FATFIT TR, B0 57 T2 TARFMHRIMATA N AR , 76 6 3E 18000 44
J By A 8700 24 FE 28 R LA A o R B ACER A R AT BE BB R I , VRAR DR R AR vk s T 5% 1 1
SR o WS S AT AR E AT RO R AR A RS 20 0 R ARSI AR 5145197 3 A [
R A R AR T2 A L0 AR B A 2 5 o 500X 8700 44 i 51 2 A LW LI fk
TBAE A 25K SRS R RS2 0 07 SR I N Z AN [R]) BUE AR 28 m] TARF Wb i AR T E
PRI A AR T 2B TR HoA 95 3l [ 2 B AL 4y [o0) i gk iy, - 1

(59) Awviation & Airport Services v Bellfield (14 March 2001) (EAT).

(60)  Securities and Facilities Division v Hayes [2001] IRLR 81 at [46].

(61) Bateman, [2010] IRLR 370.

(62) Malone, [2010] EWHC 302.

(63) Roseanne Russell, Malone and Others v British Airways Plc: Protection of Managerial Prerogative? 40 Ind. L.J. 207, 213 ( 2011).

(64) Reynold & Hendy, supra note 52. Also see James Murphie, The Employers’ Right to Rewrite the Contract? http://new. murraystable.
com/ assets/files/articles/ Employers” % 20Right_% 20to_Rewrite_the_Contract. pdf, last visited on Mar. 15, 2015.

(65) [ELASTERAE, B 57 ik b SLAT IS b og , — I 1T, A5 3l TR A0 55 e XU A BAT IR ) 5 4 R S HURIR 5 1]
XbE AU 25 N BEATE B BRAEHAE AL E B 7R s8R I A3 55 3 & 1] o 5 B8 91 o Deakin & Morris, supra note
24 at 237.

(66) This content start at page 4 in a section of the Colleague Handbook headed “ Your Contract” , it provides: [ A] The letter you received of-
fering you your job (and any subsequent contract change letters) , together with the following sections in this handbook, form your main
terms and conditions of employment ; Changes to the Colleague Handbook ; Probationary Period; References; My Pay; Sick Pay; My Hours
of Work; Breaks; Customary Holidays; Holidays; Notice Periods and Other Employment. [ B] They also constitute your statement of em-
ployment particulars which you are entitled to under the Employment Rights Act 1996. The handbook also contains lots of information a-
bout Asda policies which do not form part of your terms and conditions of employment. ( Emphasis Added) , http://www. employmentap-
peals. gov. uk/Public/Upload/09_0221rjfhLBZT. doc, last visited on Mar. 15, 2015.
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VEFIMIRL BT 2 56 Asda 280 W) BUR J5 22 A5 8., 1 2815 BT A 18055 3 & TR Ak 2 — #8437
1M TAE T Z B (changes to the Handbook ) ™ JURLE « 23 7] O B2 DAL B 2 bk 58 % AR T
A Z OB, FAE ST B AU AN W 28 A 2 2% W)l 555 B 2 i T A Iy 87 i B - - -+ 5% 0
A I N S WA T HORTE ISR I T B AR RS AR b 2 AT Ao B - - 067

RS EEAE T SR E R R BNk, B RS E R BURERE . R0 FEAELLT =5
P& B  H— 38 AR 5 R R RN a0, & [D8U 5=5 Al FHIE 5 22 5 3, A6 i v]
T S RN BT RGBT BE AR , X M DA AR 5 [ 2 g5 JORE I A S B AR O 25 T R 2 505 7%
FALAAI 57 ) E [ Sk AR, 3RS AT S 5 H = RIS IE [ EVRILBETE Autoclenz ZE 1 T R i
T 1% L8 A BN i S TR 2 2% R A 1 5 0 A 2% B, DT S B 2 75 A 57 Bl A TR U 2 A
B AR I, T AR 8 v R 0 L SR R A 8 SRR, AN REUARER T & [ B Y
N Z SR EIRUAE = A A Sl 5 Ul 2 WA M A o2 Pk, TAE TN 2" (content of
the handbook ) Z F53A 5 3k B w2 8 19 “ F 224555 ” (main terms and conditions ) J& Ji & HH Xt BE 40
RA TR T G4 N 1R 5 ORI AL 1 58 SO AR T3 [ 0 — T 2455 A, U, 325 B ST A I 2R A0
FERTEMR RIS DA AR T 425 7 M N2 ke . HVE -8 H (Silber J) F 9 I E W95 E M EiF
T EEAR 24 R AR G =5 T AR D R X 2K 5 8 B WS TR A, LA e o 0 A T W 0 - LA 7
Ji FAB I Bk B SR AR TN 2 AR, THZ N OT A S5 sl & m) , ik ) 32 2 2%, DG 4K
A5 A8 TAH GG R S AR, LGRS 52 5 3R B, XU Y N R Bz AR T R B R S A2 H
SEEE IR L60)

ToMA 8, 7 Bateman ZEF RGN, e EIREEBEXT Malone Z84E M, L OIGETR 2
Fil 28 e AR B AR S AR AR LA Ol © th SR TR R AE 2 78 BE 5[] 2R R BR ™ A5k 2 58000
[T, e rh e [ 25 23 W] ( British Airways, T AR BA) ZAS 2 8 2 137 (London Heathrow ) 7
2009 4EJEAH 1729 11500 44 3 55 51, 1M1 J B 2 e 7 T 5 i 2 R0 A 2k A, it A, 7E 585 4 e
(Gatwick ) HLI738 i A 24 2000 3 55 51, 2009 4F 10 H 76 5355 A LR BRI Z )5, BA Ly
W B TS5 KL, HB 7R T BA 7 2007 - 2008 M 4E S BLAITE 8. 78 AZ3e8% (4R E L ARiAE 90 12
YEBF /AT ), MAE 2008 —2009 WHAE /S vl 18 52 2. 2 fC S g 40 % I 8 ) R g 2955 8 Ty i 1.4
{¢Hes AR o 55 Y N2 284 . TR 55 0 NETE BA 5531655 B3 TT2x Z ] A AR A5 [ A i AL
JE ZEIRG RIRUE BN 2T IZ BIAE LUOR AR RO B3, T4 5 BA Z [AI7E MR — B0ry SR Al Fk
g, RAEEME T 8 Z A JF I g ) B 51 T Wb R ARG W) B E 4 07 ATl 55 Dt
I NS5 A Tm o B X ARG [ D63 55 51 ANBO & A5 30l B i SoxX — mi0F T 5 18, H R 24K
Fe 55 LA N57 8l Tl vh A & — i 0% B AR B 5 [R] S5 BRI Z BILAE = XA 97 3 & T 453, &
AR B BERTE A AR L Z AR, 7070

Fe 55 BREZ 5000 #4355 L Z B EF LA ZVr, I BA 580 3fe 55 01 B AR T K5

(67) ZZMJF 3K Changes to the Colleague Handbook ; The Company reserves the right to review, revise, amend or replace the content of
this handbook, and introduce new policies from time to time to reflect the changing needs of the business and to comply with new legisla-
tion. A copy of the handbook is displayed on the colleague communication board in your store and on Pipeline, and replacement copies are
available from your People Manager. You should keep yourself up to date with any changes, by attending meetings, huddles [ informal
team meetings ] and by keeping an eye on the colleague communication board for any updates. Id. at para [6].

(68) Autoclenz, [2010] IRLR 70.

(69) Bateman, [2010] IRLR 370, at [19] - [33].

(70)  Malone, [2010] EWHC 302 at [1] - [22].
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A Hp S Z KO R E IR AA NS5 3l & [F] RS o 3l 95 A NS5 i & [l 2 i o i F SR 0 ]
e AR B R B A 0w BTG - 2 22 B (Sir Christopher Holland ) 5% [a], HCBE A = — 2 5F X 2 15 45
T X AR A R e 55 T N BOH 8 S0k Z IR BT T3 R A Z AR, 3% — s SR AR5 TRl 1Y
5 5 N Z 819 TG JE 5 10 2 WL UE 9 28 R H 3 [F] B2 (8] s —RAEARAT SO T, B4R G [R] v i I 28 2k
FUE IS BIF A ND7 8 G [A] 5 IR BV IR 50k B0 A N 97 34 A, BA IR BURHE % 4 348
(% S

WE & E EYREBEXT I AT (incorporation ) [l 8 S HF 1 ey 85 3 e i B Z 8k, BRI IAE JF T
TEFEE A AR G A TR Y B XS BA JE TR A R RLE I A A 578 A T, S H A AL
WA AR AL Sk X AR IR ] B 13 55 B NSO LA D X RO TEAN Y . 3 55 I — i IF AR
IATE] AN BE AR 3K 2 B B = BHff 1 5 0 2 i < TR M X 45 3 (reasonableness ) ” 22 B i 3 J0 % ULAR I
— B Z B PERT , 12 55000 BA A H AN I Z i B ( contra proferentem ) . BRBESR I KA [F] 4%
AW LaZ R, CUIRIFAZIN NS s G F i, = A B8ORSz AL Hefi e £ 5
ToMCREZ AR FBEIA A, A8 K2 5% 30 18 T A 1Ak 88 T 0], (L H: 5 2 3kt I 3y 2 = B E
fife , 3T BA KEREMIIVE 55RO, AR Fe 55 A B ok S SR A 5 FRAS AL AR HE SR BA 22 38pke 72

WEHPe— i, 5 2B/ IFe 5 5. X Bateman 8, 2% # I 2/ FE W J7 A FF A
%2173 — SR [ R A RTR E AR B R4 s 0 L VRIE BE Autoclenz 58 22 FI YUK pi, JLHT B $2 51 55 3
G [F) 55 0 BT A A A 23 DX A, LS MR R s 7 T3 AN X 45 Z iR F e g A 408 U857 3
B RS R . VR —A-BIRA R E Z i ), 325E anSR &k 55 80 6 [F) 2o AR 2 35 80y .58 2
FUHIRE 2 BB, W AT A & Rl 2 B 2 A3, Bateman 877, Ji 32 Asda 4w 5T EJ7 T AT
ANKHEEZ R PIRE SIASUE A WA, a5 N BT 3 28 T A0 B B 0RO H5 TR R 3 R £ A B0 R =z
R FARAR BRI TAST X R0 & SRS M it EL e R A bR i e B BOE AR T JR 5 A %
BN R 56 258 AR R HA R A 8 ) 2 R IR B UE B e B, R B, 9 ] R A DR 7 e B2 oK R4k o) e
By AR TR AR A R P R RS IE DA S5 A AN 2, HAS U 3200 B IR 2 5 S i B R A5, a2l
P, DUIRFR BTy A8 BERCR & WU Y = AL [A] 3 B R B ) — 7 4 35 ARG iz R PR 54 . R X e iR
HF R I EI 2 B e A G S0 B R IR S FEEAT , K2 B R Z i i E A1
JUFRCE , JLPXE RS AN R 20 0% AR w8 T HIRUAIR 98 i 5% 5001 1, S R AN A e [
R A By AR AT T T i T A AR

TR AR G SO IE i 38 G (R A R RN 2 A T R o [ R A ik BE 4 R Investors
Compensation Scheme Z&7) HLINFI 75434145 Autoclenz ZE 3 ORI IE FHHTIR A [ e BRI, LI K
W S Z Kilburn 285 Bellfield ZEREI, W15 B2 2575 I 4518, A< 58 b B 5 728 1T 45 [R) S5 sORORI iy PR T
RS T 2 AR B AN R 5 06 B R S M s AR M Ak 2 AR S i E AR R
&, S ER A EUREE I ARTEFI e B K Kilburn 22 5 Bellfield 222 F|pk, th4h, XF T Bateman %8, —
FUE =50 SRS (the letter of engagement ) — i & 45 i 01 1 TAE T S 15 A W IR sl #5087
Z BTN S5 BRAR R R IR A AR R 51 G, A U, SR PRI Ik o i it o B ]

(71) Id. at [23] -[29]; also see Malone & Ors v British Airways Plc [2010] EWCA Civ 1225; [2011] IRLR 32 at [63].
(72) M.

(73] Reynold & Hendy, supra note 52, at 85 - 86.

(74)  Investors Compensation Scheme Ltd, [1998] 1 WLR 896,912 -913.

(75)  Protectacoat Firthglow Lid, [2009] IRLR 365 at [57].
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TAE, b v 2K e iE A TR Kilburn 2 5 Bellfield 2228 MW AN FIA 7] . AN7E Interfoto Picture Library
Limited F&H1, 5[] — 2% 3CEH R B R o 0 ST BR 45 A AR AE T 2o e 9 A 2 ™, T3 4% SCERD
TER SR ESAF H— N EEE A RIR A7 L BN N TESR 4558 5y Z Wi Sz J5 ARSI % 13 2, R A0
AR AT 760 AR R b SO, 96 [ 55 31 b 191 22 ZR IR S SR U R O i, O R R
TE2N A AR T WS B R Of B B 7 7% B85 ) A5 s 2 AUR), Bl e 2 B S WO C 3235 8 015G T HL
De LA OGS AL, 75 I 45 O e AN T hA T L7
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Judicial Interference on Employers’ Right to Change Terms and
Conditions of Labor Contracts
Sun Guoping

Abstract; The employers exercise the right to change terms and conditions of labor contract
unilaterally is virtually the inherent need of managerial prerogative in response to the changes of the
economy , the key point lies in while exercising such right to change the main terms and conditions of
labor contract, whether the employers need to have the consensus of the labor. In the practice of judicial
interference on the aforesaid right, the judging criterion and adjudicatory rules of some countries or
extraterritorial region have their features; Germany and France have rather strict public law interference
model , UK appeared to deregulate rules and Taiwan focuses on multi — standards. Reflecting China’ s
current relevant provisions, they have presented different judging criterions and have not formed some
uniform judicial rules for gauging and suppressing the abuse of the right to change terms and conditions
of labor contract unilaterally exercised by employers. As a result, the predictability and stability of the
adjudication are hard to fulfill and need to be perfected.

Keywords: employers’ right to change the terms and conditions of labor contract unilaterally;

business necessity; judicial interference; adjudicatory rules
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Designing Judiciary: A Comparative Study of Judges, Lawyers and Caseloads
Zhang Qianfan

Abstract: This article is a comparative study of judicial post structures in major countries like the
United States, Germany, Austria, Japan and India. It explores the general relationship between the
numbers of litigations, judges and lawyers, and makes relevant comparison with China’ s judicial
structure. Based on these comparisons it highlights the existing problems in the current judicial reform
and proposes solutions to these problems. More specifically, the article points out that China’ s judicial
structure is characterized by relatively few litigations, few lawyers, low caseload, and too many judges.
In reforming the judicial post structure, China should not implement the policy of “one knife cuts all”
across the country, and should decide the number of judges according to the local caseload. In the mean
time, China should also regulate the scale of lawyers and allow them to play positive role in promoting
rule of law.

Keywords: judicial posts; per capita litigations; caseload per judge; judicial elites
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Research on the System and Mechanism Transition of
Classified Management of Court Personnel
Wang Lusheng

Abstract; The reforms of classified management of court personnel, initiated from the end of the
last century, have not achieved the expected outcomes. The foresaid failure can be explained in the
following three aspects; firstly, the reforms of classified management have encountered many predicaments
in macro systems regarding personnel and finance. In addition, the reforms do not follow the professional
rules of classified management. Last but not the least, the reforms have yielded to the executive character
of the court internal administration. Therefore we have to transit the current system and mechanism of
court personnel in three respects: First of all, we have to establish a unified judicial administrative
system. Secondly, we have to abide by the professional rules of classified management. At last, we have
to build a two — track inner administrative mechanism of court personnel.

Keywords: court personnel ; classified management; system; mechanism; transition
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Social Participation in the Governance of Criminal Miscarriages of Justice:
Taking the U. S. Innocence Project for Example
Li Fenfei

Abstract; Originating in the United States, the Innocence Project is now expanding and forming
the Innocence Network in the globe, with its primary mission and objective as providing free legal and
investigative service to those wrongfully convicted, exonerating them and bringing back normal life to
them. The Innocence Project sets standards for selecting wrongful cases and develops procedures to
screen them, which contributes a lot and especially makes up for the weakness for the government
authority to find out and correct criminal miscarriages of justice. Though facing many practical
difficulties, the practice and innovation of the Innocent Project still bear positive significance for the
governance of China’ s criminal miscarriages of justice, especially in the field of promoting social
participation in finding and correcting the criminal miscarriages of justice.

Keywords: criminal miscarriages of justice; the innocence project; social participation; post —

conviction DNA testing
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The Legal Sources in Anglo—American Law and the Jurisprudential Analysis
of Privilege against Self—incrimination; And the Improvement of the
Related Regulations about Criminal Procedure Law in China
Yue Hanwei

Abstract: “It shall be strictly prohibited to force anyone to commit self-incrimination” was added
for the first time to Criminal Procedure Law of the PRC in 2012, but it is only a prohibitive provision for
the personnel handling the case, much different from the international privilege against self—incrimina-
tion. reviewing the origin and developments of the privilege in UK and US will help us to understand why
China should treat against self—incrimination as a human right, especially its constitutionalization will set
an insurmountable limit of basic human rights protection for the government’ s crime prosecution. Its
extended right to remain silent will also help Chinese criminal procedure to change from “ the accused
speaks” mode into “testing the prosecution” mode, and to ensure the accuser and the defence can
compete equally, the judge can hear neutrally, the judicial justice can be implemented better.

Keywords; self-incrimination; privilege against self — incrimination ; the right to remain silent
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Reconsideration of the Concept of Legal Transaction
Dou Haiyang

Abstract: Understanding the concept of legal transaction should consider two aspects: declaration
of intent and legal effect according to declaration of intent. Declaration of intent puts emphasis on the
composition and operation of legal transaction. It disassembles the concept into the intent and declaration
and reveals the course that the inner intent is declared openly. On the other hand, legal effect according
to declaration of intent puts emphasis on the relationship between private autonomy and state law, and
reveals the legal transaction’ s nature of individual norm. In general, legal transaction should be defined
as behavior with the nature of individual norm under the regulation of law to deal with civil subjects’
own interests in the legal relationship through declaration of intent.

Keywords: legal transaction; declaration of intent; private autonomy; individual norm
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AN T BATRENE Bl b BT AR ) SR e AR SR AR R A, S B SR S A U5 A T S RN 18 A WL

(3] ARSCEBERTE FIESLER AR i F B IR EREAOE R BRI SCHLIN, 56T 77 il A B3 BRI SR BEIE I0) , 2 WA AR 77
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(5) ADBIGEGIFLE RGP AT O, BT A R RO, RGOSR O 7 Bl Bl o6 AL 5 it 25 i 2k
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Karagheusian, Inc. , 44 N.J. 52,207 A.2d 305 (1965) .
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Mzhbe DEIRIFRIEZR B Daniel Santor v. A & M Karagheusian, Inc. 58, J545 1 iR i B EE A S 4 W 3K, ] BB X A 72
PERIF, O G RIC R W P51 SRR AR I R VA SZ 3 T AR AT AR IS o G 00 S 0 Bl b e D BOIR R e )iz 51 T =
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(11) East River S. S. Corp. v. Transamerica Delavel, 106 S. Ct. 2295, 2302 (1986).

- 130 -



WRE A MEACER AN AL

M . REM Coal Co. , Inc. v. Clark Equip. Co. & Anderson Equipment Company !2) Z& i R 5k
IR T 44 NAFTE D R BB I ROR . IZ R G e A & BF 2R BE A 78 ik F2 14
ZIA 7= BT YRR AR PRI R B S T Z T2 A B, BT S A A AT S8R Kl
PRI, RO it LS K 36 0 07 R AR A0 1L i R AN AR I B G B RY , (HZ RN A 3
TAZE AR East River Z20 50 19 FDILICER ™ MU, AN RLH 19 K AR5 AR IR B FOMEPE Y Iy Uk A
B AR Z [A] A0 it B 400 3 3SR AR A 1 BT 8 1 BEL I

Industrial Uniform Rental Co. , Inc. v. International Harvester Co. Z& 7% [ N2 H , &1 6f 24 =5 A AEAE
DI R A B4, HORE R R Al W VRIR T o TR IREEA IR (B PEAE P P A S B R
FARZ I AGIRVA R, UESE IR s S B 0 N B B 7 A fes P , B 3 B e i 400 3 &5 SR 2 7 i B B
ARG , 3K 7 BT X 3207 B4 R VR ia B 2 48— 5 ) Z2 T i e ALk . "03) National Steel Corp.
v. Stephens — Adamson, Page Engineering Co. & the American Ship Building Co. ') Z5-t1J& iZFPHTE , 0
PRV B E S VRIA IR BT BEFE (R AIE Z T RIS SR 2 T 2% (s 4%, Rl 7 i AR A
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(15) David A. Sherman, et al. v. Johnson & Towers Baltimore, Inc. , and Ocean Yachts, Inc. , et al. , 760 F. Supp. 499 (1990).

(16) McNamee v. American Honda Motor Co. Inc. , 11 Pa. D. & C. 4th 633 (1991).
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Comparative Study on the Compensation of Damage to
Product Itself between China and America
Dong Chunhua

Abstract; The comparison between Chinese 34 damage to the product cases and American 49
damage to the product itself cases indicates that the commercial relationship rule, pure economic loss
rule and “causing damages to the product itself in dangerous way” rule are the most important factors
which affect whether the damage to the product itself could get remedy through tort law. Chinese courts
usually don’ t exclude the claims of the commercial parties and are reluctant to apply the pure economic
rule but would like to confirm the existence of unreasonably dangerous defect and permit the damage to
the product itself to get tort remedy. American court excludes commercial relationship litigation first and
the majority courts would apply the pure economic loss rule to bar the tort remedy, the intermediate
approach courts prefer to give the tort remedy for the damage to product itself in dangerous way, the
minority courts confirm the tort remedy without special limitation. Chinese consumers are more likely to
get compensation and more protection in damage to the product itself area while the American consumers
are more likely to get more compensation in general product liability area.

Keywords: damage to product itself; pure economic loss; commercial relationship; causing

damage in dangerous way
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On the Standard of the Abuse of Fundamental Rights

Gao Huiming

Abstract ; It is the pivotal issue to define the criteria of right abuse for the theory of the Prohibition
fundamental rights abuse. There are three types of criteria used in Japan, Germany and the European
Union respectively. The standard of fundamental rights abuse consistent with our national circumstances
will be more strict than the other three, which violate or deviate from the goal of the fundamental right
obviously and maliciously, and the action has demolished the legal order, in view of existing experience,
and because of our constitutional norm, background of establishing constitution, fundamental rights
guarantee system and guarantee extent as well as reasons of fundamental rights abuse. Based on the
standard , it will form more exercisable constitutive requirement from precondition, character, subjective
essential and consequence of the action.

Keywords: fundamental rights; abuse; standard; legal order
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w ZEMRIR, PRSP HAR IR T PRI B B T A . AR SR RIR R E R 5 R ISR U H
“CHE PR 3o Rl E ) 5 [ BRI s i 4 Jie 7 (07SFB2045 ) 1Y B B Ak o
(1) Michael Joachim Bonell, The CISG and the Unidroit Principles of International Commercial Contracts: Two Complementary Instruments, 10
International Law Review of Wuhan University 100, 117 (2008 -2009).
(2] Clayton P. Gillette & Robert E. Scott, The Political Economy of International Sales Law, 25 Int’1 Rev. L. & Econ. 446, 486 (2005).
(3) BEH " EHBRF I G RS LB F W23 T R —— LA & [ E PR W4 & S IR A 20) A B, 3 b g R R =2
112)2007 £E25 3 91,56 111 5L,
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RALRRE . PICC A B ot I s 7 45 ) ) — B B DU A 7 e A A, L R BBk — R Xl A 7
{1%) ] P 75 2B 153 91] ( usage ) R A0 ( practice ) #EA 74 %5 , X [ B A5 Rl EA T HGR 1240 B4R PICC A &
HAREAT LTy AR A 1 [ B g 0 4910 F 3 8 A0, % F PR 2 5 2 5 N BA 21,
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PR A TE A7 s B CISG (1) — Mk 0 o 75 [ PRAT R E 5 12460 5 Mh#R 5 v, A3 Tt an it %
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B 5 i AR R B AREE 5 SR 3 5 IR W B AT 55 bbbl ) 23R s 23R A A il B 61 2K 55 2R K
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Study on Interpretive and Supplementary Functions of PICC to CISG .
Taking the Damages System as Examples
Zuo Haicong & Yang Mengsha

Abstract; PICC has interpretive and supplementary functions to CISG. The juristic basis is that
PICC can be the auxiliary legal source of CISG, which helps to explain the general principles of CISG
better. Taking the theory and practice about damages as examples, this approach complies with the
uniform approach obligations under Article 7 of CISG, and has advantages of ensuring the international
and uniformity characters of CISG comparing with other interpretation and supplementary methods. But
the preconditions are its counterpart provisions to CISG do not violate the general principles and outrun
the scope of CISG.

Keywords: CISG; PICC; interpretation and supplementation; damages
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Codification of a Civil Code of Commercial Character
Liu Jingwei

Abstract: The codification of a Civil Code faces the problem of how to deal with the relationship
between civil and commercial matters. From China’s actual situation, we should adhere to the combination
system of Civil and Commercial Codes, moreover, the Civil Code should adequately reflect the essential
requirements of market—oriented reforms and provide spiritual support and institutional basis for
commercial law system. Codifying such a Civil Code of commercial character reflecting the requirements
of market economy is suitable to the actual situation of civil and commercial legislation since the reform
and opening up, also is suitable to the future target of comprehensively deepening reform under the new
situation. Therefore, in addition to such codification, there are no alternatives to realize civil and
commercial legal systemization.

Keywords: Civil Code; relationship between civil and commercial matters; protection of property

rights ; maintenance of contracts
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Legal Interpretation of Social Assistance under the Perspective of Public Goods
Jiang Wuzhen & Zhan Guoqi

Abstract; The right of social assistance is a fundamental human right of modern society ruled by
law, and social assistance is a kind of public goods in nature. Relative to the social organizations and
individuals, the government as the supplier in social assistance is compulsory. The key to achieve social
assistance under the rule of law is to identify and regulate government’ s supply function, focusing on the
unification of fairness and efficiency in social assistance, stimulating and supervising social subjects’
charity relief behavior; while fulfilling government’ s rescue responsibility and strengthening the
assistance right of people who need to be assisted from the legal procedures is an important part to
achieve the goal of social assistance. Taking social assistance’ s attribute of public goods seriously is of
important methodological significance and practical value for strengthening and improving China’ s social
assistance legislation and eventually making the social assistance under the rule of law.

Keywords: social assistance; public goods; assistance under the rule of law
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Legislation Safeguard of Implementation of Environmental Law
Lin Canling

Abstract: Environmental legislation must face up to the particularity and public welfare of
environmental issues at the same time of seeking environmental fairness and justice, with scientific
environment legal liability system. The implementation of the environmental law shall first ensure that
the law itself is a good one. Apart from establishing the legislative idea in response to time, it shall
clarify the environmental obligations of the subject and the relationship between rights and obligations
concerning public participation and environmental public interest litigation. This is the only way to
guarantee the implementation of the environmental law effectively and to regulate people’ s environmental
behavior.
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The Decline and Revival of the American Community Hearing
Huang Fenglan

Abstract; Under the context of local autonomy, American community hearing made a significant
contribution to community’ s participation and development. However, with the transformation of the
whole social environment, the public show sharp — declined enthusiasm in participation, as a result, the
functions of community hearing begin to face a series of challenges. Through renewing the public
enthusiasm for participating community hearing and endowing community people with real dominant force
in the community decision — making to build a harmonious community with prolonged community
autonomy culture, US attempts to revive the local autonomous culture and make specific changes in the
system of community hearings. There is no doubt that these meaningful explorations have an important
reference value for the burgeoning community governance of China. The Fourth Plenary Session for
Eighteenth National Congress of the CPC emphasized to promote grassroots governance under the rule of
law, deepen the basic — level organization governance according to law and support all kinds of social
main body self — management. These measures give us a clear direction for our country to increase
citizen participation in grassroots management. Learning experience from other countries and consummating
the community hearing system in our country are the important approaches to achieve the strategic goals.

Keywords: community hearing; local autonomy; hearing procedure; legal services
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